	
	[image: Blue 2]
	

	PHILIP D. MURPHY
Governor
	State of New Jersey
DEPARTMENT OF THE TREASURY
DIVISION OF PURCHASE AND PROPERTY
PROCUREMENT BUREAU
33 WEST STATE STREET
P. O. BOX 230
TRENTON, NEW JERSEY 08625-0230
	ELIZABETH MAHER MUOIO
State Treasurer

	SHEILA Y. OLIVER
Lt. Governor
	
	MAURICE A. GRIFFIN
Acting Director

	
	https://www.njstart.gov
   
	



April 6, 2021


[bookmark: _GoBack]To:	All Interested Vendors {Bidders} 


Re:	Bid Solicitation # 21DPP00586
Bid Solicitation T2882 Cost Allocation Model for IT Services 


Quote Submission Due Date: April 9, 2021 (2:00 p.m. Eastern Time)
	Revised Quote Submission Due Date: April 23, 2021 (2:00 p.m. Eastern Time)


Bid Amendment #3


The following constitutes Bid Amendment #3 to the above referenced Bid Solicitation:
  
· This Bid Amendment includes answers to questions submitted by Vendors {Bidders};

· To the extent any answer conflicts with an answer provided during the Pre-Quote Conference held on December 8, 2020, the answer in this Bid Amendment will govern;  

· Please note that for all additions, deletions, clarifications and modifications to the Bid Solicitation, please refer to the Revised Bid Solicitation entitled T2882 Revised Bid Solicitation 04/06/2021; 

· Revised State Supplied Price Sheet entitled T2882 Revised Price Sheet 04/06/2021; and

· T2882 CAP Attachments 04/06/2021. 

The Bid Solicitation has been modified due to the COVID-19 virus outbreak and the declaration by the World Health Organization of a global pandemic and Governor Murphy’s Executive Orders declaring a Public Health Emergency and State of Emergency.

It is the sole responsibility of the Vendor {Bidder} to be knowledgeable of all of the additions, deletions, clarifications, and modifications to the Bid Solicitation and/or the New Jersey Standard Terms and Conditions relative to this Bid Solicitation as set forth in all Bid Amendments. 

All other instructions, terms, and conditions of the Bid Solicitation shall remain the same.



Bid Solicitation # 21DPP00586
T2882 Cost Allocation Model for IT Services

Answers to Questions

Where applicable, each question references the appropriate Bid Solicitation section. 
Note: This question has been paraphrased in the interest of readability and clarity.

	#
	Bid Solicitation
Section Reference
	Question (Bolded) and Answer

	1. 
	PDF Documents
	When trying to open a Portable Document Format (PDF) I am receiving an error message and am unable to access the PDF. How should I proceed?

It is recommended that users utilize Internet Explorer to view PDFs. Certain PDF forms cannot be opened in the Chrome or Firefox built in PDF viewers that are enabled by default. If using Chrome or Firefox it is recommended that the file is downloaded instead by clicking the download button in the upper right-hand corner of the browser after an error message is received. An alternative option is to disable the built in PDF viewers in Chrome or Firefox.


	2. 
	Quote Submission
	Should I check that I have properly completed and attached all of the required documents with my submitted Quote?

Yes.  Prior to the Quote Opening Deadline, a Vendor {Bidder} should review the documents comprising the submitted Quote to ensure that all of the required documents have been completed and attached.  Oftentimes a Quote is deemed non-responsive because a Vendor {Bidder} fails to attach a required form or attaches a blank form.  To review a submitted a Quote a Vendor {Bidder} should log into NJSTART and review each document attached to the Quote submission.  Instructions on how to review a submitted Quote can be found in the Quick Reference Guide entitled How to Review a Submitted Quote which is available on the NJSTART Vendor Support Page under Vendor Reference Guides.

	3. 
	Exceptions
	Will the State allow Vendors to take exception to any of the Standard Terms and Conditions?

As stated in Bid Solicitation Section 1.3.1.1, Exceptions to the NJ Standard Terms and Conditions (SSTC): “Questions regarding the SSTC proposed exceptions to mandatory requirements, including the Special and Standard Terms and Conditions in Sections 5 and 9 of this Bid Solicitation must be posed during this Electronic Question and Answer period and shall contain the Vendor’s {Bidder’s} suggested changes and the reason(s) for the suggested changes.” Additionally, as stated in Section 4.1, General: “Quotes including Vendor {Bidder} proposed terms and conditions may be accepted, but Vendor {Bidder} proposed terms or conditions that conflict with those contained in the Bid Solicitation, as defined in Section 2.0 of this Bid Solicitation, or that diminish the State’s rights under any Blanket P.O. resulting from the Bid Solicitation, may render a Quote non-responsive.”









	4. 
	General 
	Will the current cost allocation solution overview be provided to bidders?

Refer to Section 1.2 of the Bid Solicitation for information regarding the current T2882 Blanket P.O. 

Vendors {Bidders} are cautioned that this new Bid Solicitation addresses current requirements. Vendors {Bidders} should not rely upon or use data from the prior Blanket P.O.


	5. 
	Due Date
	Can you please confirm that the due date for Bid Solicitation #21DPP00586. Is it April 9, 2021?

The Quote opening date has been revised. Please see the cover page of T2882 Revised Bid Solicitation 04/06/2021 for the correct year. 


	6. 
	General 
	A. During the COVID crisis of 2020/2021, while State offices are closed or on limited opening - may we assume that the awarded Vendor {Contractor} staff shall support the project via remote access, and that NJOIT will provide whatever remote access is appropriate and necessary to allow the vendor to perform their requested duties during normal operations? 

Yes, subject to Executive Orders regarding the COVID-19 Pandemic and all applicable Federal and State Guidelines, if necessary, the State will provide the appropriate and necessary access and tools to perform business functions and deliverables as required per the Bid Solicitation remotely.

B. What job roles (role by role) does NJOIT envision being required to be on-site in Trenton NJ? 

Currently, there is not a requirement for specific job titles per the Bid Solicitation to work onsite at this time. When State offices reopen to allow onsite working, NJOIT will determine what roles, if any, are required to work on site.

Please see Section 3.2 of the T2882 Revised Bid Solicitation 04/06/2021.

C. Is NJOIT open to remote support of a given role, as long as the work products of that role are acceptable to NJOIT? 

Yes, NJOIT is open to remote support of a given role as long as the work products of that role are acceptable to NJOIT. Working remotely should not impact the required deliverables as the awarded Vendor {Contractor} will be provided the appropriate and necessary access and tools to perform required business functions and deliverables remotely as stated in part of A of this question.   
 
D. Is NJOIT open to the concept of subject-matter experts being engaged on a remote support basis as long as there is a primary Vendor {Contractor} presence of a lead role in Trenton, NJ?

Yes. Please see the answers to part A, B, and C above. 




	7. 
	Existing CAP
	Can you share your existing cost allocation plan?

Please see T2882 CAP Attachments Zip file 04/06/2021 uploaded with the Bid Amendment.

	8. 
	Section 1.1, Page 5- Purpose and Intent 
	Is the selected vendor for this RFP conflicted from participating in future systems implementation projects?

No, an award made to a Vendor {Contractor} resulting from this Bid Solicitation does not preclude that Vendor {Contractor} from participating in future Bid Solicitations, including services for system implementations. 


	9. 
	Section 1.2, Page 6- Background
	A. Is there an operational requirement for NJOIT to find areas of cost optimization and take out?

No, there is no operational requirement per the Bid Solicitation for NJOIT to find areas of cost optimization and take out. Cost optimization is NJOIT’s responsibility.  

B. Is this part NJOIT's cost allocation plan/chargeback recovery model?

No, the Cost Allocation Model for IT Services is separate from the Cost Allocation Plan/Chargeback Recovery model. Please also see the answer to part A of this Question. 


	10. 
	Section 1.2, Page 7- Background
	A. In addition to the Cost Allocation Recovery (CAR) system, what IT financial management tools are in use? 

NJOIT currently only uses eCivis as the financial management tool.

B. Is CAR utilized by NJOIT solely? 

CAR is managed by NJOIT and utilized by NJOIT’s supported State agencies. 

C. Is there a centralized system for all NJ government agencies' use? 

There is no centralized system for State Agency use of this Blanket P.O. or Cost Allocation Plan (CAP), assuming the question is asking specifically about a centralized system for the Cost Allocation Plan (CAP). 


	11. 
	Section 1.2- Background
	Can NJOIT elaborate on the type of Federal Budget Claiming documents it provides to its federally-funded clients?

NJOIT has only provided vouchers to the agencies that have requested such.  Federally funded agencies are responsible to provide the documents.


	12. 
	Software/ Hardware
		Is any software or hardware currently provided by the vendor? If so, please describe.

No, the Vendor {Contractor} does not provide software or hardware for the Blanket PO. Per the Bid Solicitation Section 3.0, the Vendor {Contractor} provides a review of the current Cost Allocation Plans and chargeback recovery models, and performs an analysis of IT services. 


	13. 
	IT Services
	Are any programming or other IT services provided by the vendor? If so, please describe.

Yes, programming, configuration, and customization are provided by the current Vendor {Contractor}. The current Vendor {Contractor} also provides specification writing and development services as needed. Please see Section 3.1of the T2882 Revised Bid Solicitation 04/06/2021. 


	14. 
	Other Services
	Are there any other services provided via this contract by the current vendor that are not described in this RFP?

Please see answer to question #13. 

	15. 
	Section 3.0, Page 20- Scope of Work 
	Are Third Party Providers in scope?

The Vendor {Bidder} has the option to utilize a Subcontractor. Please refer to Section 4.4.1.3 of the Bid Solicitation for further details of Subcontractor use and required forms. 


	16. 
	Section 3.1- Project Deliverables  
	A. What is the current tool used by NJOIT to develop the cost allocation models? 

eCivis is the current tool used to develop the cost allocation models.  

B. Can NJOIT provide copies of the most recent State Budget, Federal Budget, and Federal Year-End Cost Allocation Plan that have been approved by USDHHS Cost Allocation Services?

Please see T2882 CAP Attachments Zip file 04/06/2021 uploaded with the Bid Amendment.


	17. 
	Section 3.1- Project Deliverables (B)
	A. What State fiscal year will the deliverable be based on? 

This is a multiple year Blanket P.O. Deliverables in each year of the Blanket P.O. term will be based on the previous fiscal year. 

B. What month will the data be available to initiate work and what would be the deadline for the deliverable?

The State’s fiscal year is July 1st through June 30th of the following year The month(s) the data will be available to initiate work would be August/September after the close of State’s fiscal year. The deadline for the deliverable would be May/June. 


	18. 
	Section 3.1- Project Deliverables (C)
	What State fiscal year will the deliverable be based on? What month will the data be available to initiate work and what would be the deadline for the deliverable?

See answer to question #17. 




	19. 
	Section 3.1- Project Deliverables (D)
	What State fiscal year will the deliverable be based on? What month will the data be available to initiate work and what would be the deadline for the deliverable?

See answer to question #17. 


	20. 
	Section 3.1- Project Deliverables 
	Does the Federal Year-End (Actual) Cost Allocation Plan reconcile costs and billings at the fund, service, or agency level?

Yes, the Federal Year-End Cost Allocation Plan reconciles costs and billing at the fund, service, and agency levels. 


	21. 
	Section 3.1, Page 20- Project Deliverables
	A. What is the target completion date for Deliverable A? 

The target completion date is three (3) months from date of award. Please see Section 3.1 of the T2882 Revised Bid Solicitation 04/06/2021.

B. For the analysis of IT services and related processes in Deliverable A, is a restructuring or revision of NJOIT's existing service catalog in scope analysis of IT services and related processes in Deliverable A, are the related processes financial, service management / delivery, or technology-related?

Restructuring and or revision is not a requirement or a deliverable as per Bid Solicitation Section 3.0. The Vendor {Bidder} may submit additional methodologies for completing this deliverable with its Quote submission for consideration by OIT. 


	22. 
	Section 3.2, Page 20- Required Labor Title/Personnel Resources 
	A. What does NJOIT mean by the term a dedicated resources? 

Section 3.2 has been revised. Please see revised Section 3.2 of the T2882 Revised Bid Solicitation 04/06/2021. 

B. We are aware that some of these roles are presently filled by part-time staff, and/or staff engaged on an as-needed basis. Is it OIT’s intent that these are separate and distinct personnel, or can multiple roles be combined into one person? 

Yes, multiple roles can be combined into one resource. 

C. If so, which roles could be combined into one person? Could NJOIT label each role with their intent as to full-time, vs. part-time, vs. engage-as-needed basis?

Full-time, part-time, or as needed designations for all Labor Titles should be proposed by Vendor {Bidder} within its Quote. 

D. What technology (ies) are envisioned for the Developer role? 

The Developer role, at a minimum, will engage in database analysis, system analysis and specification writing. 

All roles may be expected to engage in some, all, or a combination of the services and software application as stated in Section 3.1 of the Bid Solicitation. Bid Solicitation Section 3.1 has been revised. Please T2882 Revised Bid Solicitation 04/06/2021.

E. What software or app component(s) would the developer be expected to work on?

The Developer role, at a minimum, will use Structured Query Language (SQL) or Oracle. 

All roles may be expected to engage in some, all, or a combination of the services and software application as stated in Section 3.1 of the Bid Solicitation. Bid Solicitation Section 3.1 has been revised. Please T2882 Revised Bid Solicitation 04/06/2021.


	23. 
	Section 3.2, Page 20
	What percentage of time are the current vendor staff dedicated to the project?

The current Vendor’s {Contractor’s} staff works 100% of the time on projects for NJOIT.


	24. 
	Section 3.2, Page 20-Staff time
	How much time do the current staff spend in Trenton (approximately?)

Pre-COVID the current staff spent approximately three (3) days a week onsite in Trenton at NJOIT’s offices. For answers regarding working remote, see answers to part A, B, and C of question # 6.   


	25. 
	Section 3.2, Page 20-Staff time
	How much time did the current staff spend on site pre-COVID?

See answer to question #24.


	26. 
	Section 3.2, Page 20-Roles
	What is the current role of the assigned developer?

See answer to question #22. 


	27. 
	Section 3.2, Page 21- Billing System
	Whose billing system is used? Is it the State of New Jersey?

Yes, it is the State’s billing system, internally developed by NJOIT. 


	28. 
	Section 3.4, Page21 Optional Ongoing Services (B)
	Item B includes Adjustment of the rates annually, if required, including a revised State and Federal Budget Cost and Allocation, when necessary. Approximately how often has the State/Federal Budget Cost Allocation Plans needed to be revised after the initial Budget Cost Allocation Plans were finalized?

Periodically, depending upon outside factors, i.e., Executive Order. 225.

https://www.state.nj.us/infobank/circular/eocc225.pdf 

Please see Section 3.4 of the T2882 Revised Bid Solicitation 04/06/2021.


	29. 
	Section 3.4, Page21 Optional Ongoing Services (C)
	A. Item C includes Generating monthly billings from billing system to clients along with projected billings for year-end closeout. Can this task be further described? 

NJOIT will not require the Vendor {Contractor} to generate monthly billings. 
Please see Section 3.4 of the T2882 Revised Bid Solicitation 04/06/2021 and T2882 Revised Price Sheet 04/06/2021.

B. Is NJOIT asking a vendor to generate and distribute client invoices based on the output from the CAR system; 

Please see the answer to part A of this question.

C. Is NJOIT asking for replacement options for the CAR system? 

Please see the answer to part A of this question.

D. Does the current vendor provide this service now?

Please see the answer to part A of this question.


	30. 
	Section 3.4, Page21 Optional Ongoing Services (C)
	You will see from the questions below we are having trouble understanding requirement C. Re: requirement C : Generating monthly billing from billing system to clients along with projected billings for year-end closeout. Is requirement C. one optional deliverable, or two? It reads like two separate requirements.

See answer to part A of question #29. 


	31. 
	Section 3.4, Page 21 Optional Ongoing Services (C)
	A. Requirement part 1 Generating monthly billing from billing system to clients. Given that the current CAR billing system is a client self-service invoicing system where the clients request and receive bills through a browser-based interface themselves, how does NJOIT envision the awarded contractor would generate monthly bills to clients?

Please see answer to part A of question #29.

B. Do we assume correctly that this deliverable (whatever we clarify below) is a once-per-year effort, with a once-per-year payment?  

Please see answer to part A of question #29.

C. Does NJOIT require that the generated bills are for all billable clients in that month? 

See answer to part A of question #29.

D. If so, on average - how many clients per month? 

See answer to part A of question #29.

E. Does NJOIT require that the generated bills be the same eye-readable PDF format that the client is used to seeing in their self-service invoicing? 

See answer to part A of question #29.

F. If so, must each of the client invoices be a separate PDF document, or can they be all combined into one giant PDF (i.e. who is the reader of this generated invoice?

See answer to part A of question #29.

G. NJOIT central or the clients themselves)?

See answer to part A of question #29.

H. If these bills are to be delivered to clients, what is the mechanism to deliver them? (Example: email attachment of PDF to registered client email address.) What is the overall intent of this requirement that NJOIT be able to see the total impact of monthly processing for their own internal analysis (in which case would not database extracts, Business Object reports be preferred?), or to actually physically distribute invoices to clients through some mechanism such as email or other clarification?

See answer to part A of question #29.


	32. 
	Section 3.4, Page 21 Optional Ongoing Services (C)
	Requirement part 2 projected billings for year-end closeout. Is the intent of this requirement, 1- the work effort to generate projected invoice data for the last month of the year (June), due to the timing challenges of actual service usage not being available in time for clients to pay their bills before fiscal closeout mandated by NJ OMB? 

or 

2 - the work effort to estimate client bills any time along the continuum of the year, to estimate total revenue for the year at year-end (Example: given the actual billable from July to November, what will our total billable revenues look like in June of next year).

 See answer to part A of question #29.


	33. 
	5.8 Ownership of Material (5.0 Special Contractual Terms and Conditions Applicable
	This Vendor {Bidder} takes exception to the lack of protection for our existing proprietary software. To ensure that this Vendor’s {Bidder’s} proprietary software, which is not being licensed for this project, but which may be used in preparing cost allocation plans and the like, is fully and appropriately protected. This Vendor {Bidder} therefore proposes to include the following language in any resulting contract: 

G. To the extent that the Services provided by Vendor {Contractor} are generated by Vendor‘s {Contractor's} proprietary software, nothing contained herein is intended nor shall it be construed to require Vendor {Contractor} to provide such software to State. State agrees that it has no claims of ownership, including copyright, patents or other intellectual property rights to Vendor’s {Contractor's} software. Nothing in this Blanket P.O. shall be construed to grant State any rights to Vendor’s {Contractor's} materials created prior to the execution of this Blanket P.O. All of the deliverables under this Blanket P.O. are specifically set out herein.

The State does not accept the proposed modification. However, the State believes that the current Bid Solicitation provides proper protections for the Vendor’s {Contractor’s} proprietary software in Section 5.8 (A) of the Bid Solicitation. Also, please see Section 5.8 (D) of the Revised Bid Solicitation 04/06/2021.



	34. 
	Section 5.10, Page 40- News Releases
	Would the State be willing to extend the same protection to Vendors {Contractors}?

The State does not accept the proposed modification. The State is a public entity and is subject to numerous disclosure requirements.   


	35. 
	Section 5.13.3 Remedies for Failure to Comply with Material Blanket P.O. Requirements
	This Vendor {Bidder} proposes to remove the following provision as we cannot agree to with-holding payment language.

The State does not accept the proposed modification. One of the common law remedies for breach of contract is to seek alternate performance from a different Vendor {Contractor} and to recover the difference in price for this alternate performance from the breaching party. The State is not willing to waive this remedy.   


	36. 
	Section 5.17, Data Accuracy 
	The Vendor {Bidder} does not have an obligation to audit the States data and shall be entitled to assume that data provided by the State is accurate. As such, the Vendor {Bidder} proposes to include the following language in any resulting Blanket P.O.: 

Vendor {Contractor} shall provide guidance to the State in determining the data required. The State represents that all financial and statistical information provided to Vendor {Contractor} by the State, its employees and/or agents is accurate and complete to the best of the States knowledge. The State further acknowledges and agrees that Vendor {Contractor} shall be entitled to rely upon the accuracy and completeness of the data to perform the services. The State shall provide all such data in a timely manner sufficient to allow Vendor {Contractor} to provide the services. The Vendor {Contractor} shall have no liability to the State whatsoever if the State provides incomplete or inaccurate data or provides data in an untimely manner.

The State does not accept the proposed modification. Please see Section 5.22 of the Revised Bid Solicitation 04/06/2021.


	37. 
	Section 5.17.1, Page 42- Indemnification 
	Would the State be willing to accept an amended Section 4.1.1 Limitation of Liability as follows: 

The Vendors {Contractors} liability to the State for actual, direct damages resulting from the Vendors {Contractors} performance or non-performance, or in any manner related to this Blanket P.O., for any and all claims, shall be limited in the aggregate to 100% of the total value of this Blanket P.O., except that such limitation of liability shall not apply to the following: 

a. The Vendors {Contractors} obligation to indemnify the State of New Jersey and its employees from and against any claim, demand, loss, damage, or expense relating to bodily injury or the death of any person or damage to real property or tangible personal property, incurred from the work or materials supplied by the Vendor {Contractor} under this Blanket P.O. caused by gross negligence or willful misconduct of the Vendor {Contractor}; 

b. The Vendors {Contractors} liability with respect to copyright indemnification. The Vendors {Contractors} indemnification obligation is not limited by but is in addition to the insurance obligations contained in Section 4.2 of the SSTC. The Vendor {Contractor} shall not be liable for special, consequential, or incidental damages.

The State does not accept the proposed modification.  First, the amount of the limit of liability is currently reasonable and necessary to protect the State, and reducing it is not acceptable. Second, removing the exception to the cap for breach of confidentiality is unacceptable, since the amount of damages that may arise from such a breach is potentially much greater than the current liability cap, and the State is not willing to take the risk that it may be forced to pay damages that are the result of the Vendor’s {Contractor’s} actions or omissions that lead to such a breach.  


	38. 
	Section 5.17.1, 4.1.1 Limitation of Liability 
	The Vendor {Bidder} has not been engaged to obtain a specific level of recoveries from the cost allocation plan. Rather, we have been hired to develop a plan that meets state and federal requirements and to defend that plan in any negotiation or audit. 

Similar to a tax attorney, the Vendor {Bidder} cannot be responsible for an audit disallowance because the Vendor {Bidder} has not promised a particular level of claims. Even if, for example, the Vendor {Bidder} has performed its duties in accordance with the contract by developing a plan that is fully compliant with federal requirements, the federal negotiator may take a contrary position. That would not mean that the Vendor {Bidder} position was in error or that the Vendor {Bidder} made an omission; rather, the negotiator simply had a different view. 

Additionally, the State may be unjustly enriched if the Vendor {Bidder} is liable for audit disallowances. For example, if the Vendor {Bidder} mistakenly enters a $10,000 cost that is allocated to a program as $100,000 and there is an audit resulting in a disallowance of $90,000, the State would not be harmed by such error. The State was only entitled to $10,000, so it would not seem sensible for the Vendor {Bidder} to pay the $90,000 simply because of the error. The Vendor {Bidder} defends its work at no additional cost to the State and will make the necessary changes to correct any errors we make that are uncovered during an audit at no cost. Therefore, it is important that the contract reflect that Maximus is not responsible for missed or lost revenue or audit disallowances. We therefore propose to include the following language in any resulting contract:

Vendor {Contractor} shall, upon notice of audit, make work papers and other records available to the auditors. Vendor’s {Contractor's} sole responsibility under an audit shall be to provide reasonable assistance to the State through the audit and to make those changes to the work product required as a result of the audit. Vendor {Contractor} shall not be liable for any audit disallowances or any missed or lost revenue associated with, or related to, the Services, regardless of cause.

The State does not accept the proposed modification. The Bid Solicitation does not require Contractor to defend the plan in a negotiation or audit.


	39. 
	Section 5.17.1 Indemnification 
	Limitation of liability should remain separate and apart from the indemnity provision. In addition, the Vendor {Bidder} proposes to remove this provision in its entirety and replace with the following language: 

To the extent permissible by law, State agrees that Vendor‘s {Contractor's} total liability to the State, or any third party, for any and all damages whatsoever arising out of, or in any way related to, this Blanket P.O. from any cause, including but not limited to negligence, errors, omissions, strict liability, breach of Blanket P.O. or breach of warranty shall not, in the aggregate, exceed the base Blanket P.O. value. In no event shall Vendor {Contractor} be liable for indirect, special, incidental, economic, consequential or punitive damages, including but not limited to lost revenue, lost profits, replacement goods, loss of technology rights or services, loss of data, or interruption or loss of use of software or any portion thereof regardless of the legal theory under which such damages are sought even if Vendor {Contractor} has been advised of the likelihood of such damages, and notwithstanding any failure of essential purpose of any limited remedy. Any claim by State against Vendor {Contractor} relating to this Blanket P.O. must be made in writing and presented to Vendor {Contractor} within one (1) year after the date on which Vendor {Contractor} completes performance of the services specified in this Blanket P.O.

The State does not accept the proposed modification. See response to question #37 above.  Also, please see New Jersey Tort Claims Act (N.J.S.A. 59:1-1 et seq.) and the New Jersey Contractual Liability Act (N.J.S.A. 59:13-1 et seq.).


	40. 
	Section 5.17.1 and 5.17.2 Indemnification and Insurance 
	Insurance should remain separate and apart from the indemnity provision. In the event a client or vendor requests that this Vendor {Bidder}  provide indemnification against damages, this Vendor {Bidder}  should, at a minimum, limit its obligations third-party claims and proven direct damages arising out of our negligence or willful misconduct. Therefore,  this Vendor {Bidder} proposes to revises the following section in any resulting Blanket P.O.: 

4.1 INDEMNIFICATION The Vendors {Contractors} liability to the State and its employees in third party suits shall be as follows: A. Indemnification for Third Party Claims - The Vendor {Contractor} shall assume all risk of and responsibility for, and agrees to indemnify, defend, and save harmless the State of New Jersey and its employees from and against any and all claims, demands, suits, actions, recoveries, judgments and costs and expenses in connection therewith directly due to the negligence of the Vendor {Contractor}, from the work and/or materials supplied under this Blanket P.O., including liability of any nature or kind for or on account of the use of any copyrighted or un-copyrighted composition, secret process, patented or unpatented invention, article or appliance furnished or used in the performance of this Blanket P.O.; B. The Vendors {Contractors} indemnification and liability under subsection (a) is not limited by, but is in addition to the insurance obligations contained in Section 4.2 of these Terms and Conditions; and C. In the event of a patent and copyright claim or suit, the Vendor {Contractor}, at its option, may: (1) procure for the State of New Jersey the legal right to continue the use of the product; (2) replace or modify the product to provide a non-infringing product that is the functional equivalent; or (3) refund the purchase price less a reasonable allowance for use that is agreed to by both parties.

The State does not accept this proposed modification.  


	41. 
	Section 5.17.2 Insurance- Professional Liability Insurance
(Exceptions) 
	Professional Liability Insurance: The Vendor {Contractor} shall carry Errors and Omissions, Professional Liability Insurance for wrongful acts, errors or omissions committed by the Vendor in performing its professional services under the Blanket P.O. The insurance shall be in the amount of not less than $1,000,000 [or higher if appropriate]. [HBA note: this Vendor {Bidder} is a very large company with a very extensive global insurance program which cannot be changed for one Blanket P.O.; therefore, it is not up to them if they approve or not. Also, insurance companies have to submit their insurance policy forms and rates to state insurance regulators. Therefore, insurance policy forms and the wording in them are very difficult to get changed or negotiated. The insurance policy wording is what it is.]

The State does not accept the proposed modification. Endorsements can change insurance policies; also what is required is standard ISO policy language. Please see Section 5.17.2 of the Revised Bid Solicitation 04/06/2021. 


	42. 
	Section 9.0, 4.2 Insurance 
(Exceptions)
	The Vendor {Contractor} shall secure and maintain in force for the term of the Blanket P.O. insurance as provided herein. All required insurance shall be provided by insurance companies with an A-VIII or better rating by A.M. Best & Company.  Vendors {Contractors} insurers shall, according to each insurance policy’s provisions, provide at least 30 days prior written notice of cancellation or non-renewal to the State of New Jersey at the address shown below as the certificate holder on file with insurers. [HBA note: the ACORD form certificate of insurance changed back in 2010 and so did the cancellation notice section; the exact words on the ACORD form after 2010 states: Should any of the above described policies be cancelled before the expiration date thereof, notice will be delivered in accordance with the policy provisions. The Vendor {Contractor} shall provide the State with current certificates of insurance for all required coverages and renewals thereof. Renewal certificates shall be provided within 30 days of the expiration of the insurance. The Vendor {Contractor} shall not begin to provide services or goods to the State until evidence of the required insurance is provided. The certificates of insurance shall indicate the Blanket P.O. number or purchase order number and title of the Blanket P.O. in the Description of Operations box and shall list the State of New Jersey, Department of the Treasury, Division of Purchase & Property, Contract Compliance & Audit Unit, and P.O. Box 236, Trenton, New Jersey 08625 in the Certificate Holder box. [HBA note: insurers only mail cancellation notices and all certs are mailed by our insurance broker via regular postal mail; be aware Maximus generally doesn’t cancel it policies] The insurance to be provided by the Vendor {Contractor} shall be as follows:

	A. Occurrence Form Commercial General Liability Insurance or its equivalent: The minimum limit of liability shall be $1,000,000 per occurrence as a combined single limit for bodily injury and property damage. The above required Commercial General Liability Insurance policy or its equivalent shall name the State, its officers, and employees as Additional Insurance and include the blanket additional insured endorsement or its equivalent. The coverage to be provided under these policies shall be at least as broad as that provided by the standard basic Commercial General Liability Insurance occurrence coverage forms or its equivalent currently in use in the State of New Jersey, which shall not be circumscribed by any endorsement limiting the breadth of standard basic coverage; 

C. Workers Compensation Insurance applicable to the laws of the State of New Jersey and Employers Liability Insurance with limits not less than: 
1. $1,000,000 BODILY INJURY BY ACCIDENT, EACH ACCIDENT; 
2. $1,000,000 BODLIY INJURY BY DISEASE EACH EMPLOYEE; and 
3. $1,000,000 BODILY INJURY BY DISEASE POLICY LIMIT.

The State does not accept the proposed modifications.  


	43. 
	Section 9.0, SSTC
	Would the State be willing to include a disputes clause that would provide for a speedy and amicable resolution of disputes through mediation and arbitration conducted in accordance with the Rules for Non-Administered Arbitration of the CPR International Institute for Conflict Prevention and Resolution?

The State does not accept this proposed modification. As a sovereign entity, the State cannot subject itself to a non-judicial decision making body or entity.  


	44. 
	Section 9.0, 5.7 Termination of Contract
	Would the State be willing to allow a provision that the Vendor may terminate if they determine they cannot provide services in accordance with professional obligations?

The State does not accept this proposed modification. If the Vendor {Bidder} has ethical or conflict of interest problems in performing the Scope of Work, it should not submit a Quote in response to the Bid Solicitation.  


	45. 
	Section 9.0, 5.7 Termination of Contract 
	The Vendor {Bidder} should have the opportunity to cure or develop a plan to resolve any performance issues prior to termination for default. Having the opportunity to cure will save the State time, resources and money in avoiding a re-procurement. The Vendor {Bidder} proposes to revise this provision to include the following language: 

B. For Cause: 6. Where a Vendor {Contractor} fails to perform or comply with a Blanket P.O. or a portion thereof, and/or fails to comply with the complaints procedure in N.J.A.C. 17:12-4.2 et seq., the Director may terminate the Blanket P.O., in whole or in part, upon ten (10) days of notice to the Vendor {Contractor} with an opportunity to cure prior to the effective date of termination; and 7. Where in the reasonable opinion of the Director, a Vendor {Contractor} continues to perform a Blanket P.O. poorly as demonstrated by e.g., formal complaints, late delivery, poor performance of service, short-shipping, so that the Director is required to use the complaints procedure in N.J.A.C. 17:12-4.2 et seq., and there has been a failure on the part of the Vendor {Contractor} to make progress towards ameliorating the issue(s) or problem(s) set forth in the complaint, the Director may terminate the Blanket P.O., in whole or in part, upon ten (10) days of notice to the Vendor {Contractor} with an opportunity to cure.

The State does not accept the proposed modification. The State believes that there is sufficient time to undertake a cure built into the currently described process, including the opportunity to respond, as described.  


	46. 
	Section 9.0, 7.4 (8) Litigation Reimbursement 
	The Vendor {Bidder} has been previously requested by the clients to assist in various stages of litigation without any guarantee of payment for those services. This provision is designed to ensure the Vendor {Bidder} receives payment from the State in the event that the Vendor {Bidder} provides assistance in unrelated third party litigation brought against the State. The Vendor {Bidder} therefore proposes to include the following language in any resulting Blanket P.O.:

If  Vendor {Contractor} is requested by State to produce Vendor {Contractor} deliverables, documents, records, working papers, or personnel for testimony or interviews with respect to this Blanket P.O. or any services provided hereunder for any third party matter, litigation or otherwise, then State and Vendor {Contractor} shall execute a change order or new services Blanket P.O. for the sole purpose of setting forth any payment and the terms associated with Contractors response and related to the reasonable fees of Vendor {Contractor} in responding. The foregoing does not: (1) diminish or negate Vendors {Contractors} obligation to negotiate and defend all cost allocation plans and State mandated cost claims as specifically provided for under this Blanket P.O.; or (2) apply in the event Vendor {Contractor} is compelled by subpoena from a third party to provide Vendor {Contractor} deliverables, documents, records, working papers, or personnel for testimony or interviews.

The State does not accept the proposed modifications. The provisions set forth in Section 7 of the Standard Terms and Conditions apply to all state contracts funded, in whole or in part, by Federal funds as required by 2 CFR 200.317. The Vendor {Bidder} is put on notice that these may apply.  Any questions regarding the applicability of this section of Federal law should be directed the United States Department of Labor.   
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